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Many of the temms in this license are found in current mass-market software licenses, but it is
highly questionable whether they are all enforceable. Under Article 2B, they might a/l be
enforceable. Before you say, "Yes, yes, but federal law will preempt the worst of these," let me
remind you of Ray Nimmer's recent analysis of federal preemption of contract clauses:

There have been no cases in which [Copyright Act] Section 301 preemption was
used successfullyto challenge and invalidate a term ofa contract that was
enforceable as a matter of general state contract law.

BY OPENING THIS ENVELOPE [or "by downloading this product" or "by clicking <I agree>"] YOU
ARE IRREVOCABLY AGREEING TO BIND YOUR COMPANY AND YOURSELF TO THE TERMS OF
THIS AGREEMENT. This Agreement supersedes any purchase order placed by you. If you do not
agree to the terms of this Agreement, Brand X is unwilling to license this Product to you. In such
event, you may not use or copy the Product, and you should promptly contact the vendor of this
Product for instructions on return of the unused product(s) for a refund.

LICENSE

Brand X Incorporated ("Brand X") grants to the Licensee purchasing this copy of BrandX-
Product ("Product") a nonexclusive, nontransferable license to use the Brand X software and its
documentation in accordance with this License.

COPYRIGHT

The Software is owned by Brand X or its suppliers and is protected by United States copyright
laws and international treaty provisions. The copyright and all other rights to the Product shall
remain with Brand X. You may not remove the copyright notice from any copy of the Software or
any copy of the written materials, if any, accompanying the Software.

YOU MAY:

1. Install and use one copy of the Product on one computer. If you wish to use the Product on
two computers, you will need an additional license for each user.

2. Make one copy of the Product for archival or backup purposes.
YOU MAY NOT:

1. Use the Product or make copies of it except as permitted in this Agreement.

2. Create scandalous, obscene or immoral works using this Product.

3. Disclose the results of any benchmark test to any third party without Brand X's prior written
approval.

4. Publish reviews of the product without prior written consent from Brand X.



5. Allow anyone who is not a bona fide employee of your company to use this software. Use
of this software is restricted to bona fide employees of your company. This software may
not be used by consultants or other independent providers of services to your company.

6. Extract and distribute to others any information content from this Product, whether such
information content is protected by copyright or not.

7. Translate, reverse engineer, decompile or disassemble the Product.

Modify the Product, even if the modification is intended solely to repair something that you
believe to be a defect in the Product.

9. Rent, lease, or lend the Product to others.

10. Transfer the Product without the written permission of Brand X. If you obtain such
permission, you may permanently transfer all of your rights under this Agreement only if you
retain no copies, you transfer all of the Product (including all software and documentation),
AND the recipient agrees to the terms of this Agreement.

LIMITED WARRANTY

Brand X Software warrants the diskettes on which the programs are furnished to be free from
defects in the materials and workmanship under normal use for a period of thirty (30) days from
the date of delivery to you as evidenced by your proof of purchase.

DISCLAIMER OF IMPLIED WARRANTY

Brand X Software does not warrant that the functions contained in the program will meet your
requirements or that the operation of the programs will be uninterrupted or error-free. THE
PROGRAMS CONTAINED IN THIS PACKAGE ARE PROVIDED “AS IS” WITHOUT WARRANTY OF
ANY KIND, EITHER EXPRESSED OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. SOME
STATES DO NOT ALLOW THE EXCLUSION OF IMPLIED WARRANTIES, SO THE ABOVE
EXCLUSION MAY NOT APPLY TO YOU. THIS WARRANTY GIVES YOU SPECIFIC LEGAL RIGHTS
AND YOU MAY HAVE OTHER RIGHTS WHICH VARY FROM STATE TO STATE.

LIMITATION OF REMEDIES

The entire liability of Brand X Software, and your exclusive remedy, shall be replacement of any
diskette which does not meet the Limited Warranty and which is returned freight prepaid, to
Brand X Software. THE ENTIRE RISK RELATED TO THE QUALITY AND PERFORMANCE OF THE
PROGRAMS IS ON YOU. IN THE EVENT THERE IS ANY DEFECT, YOU ASSUME THE ENTIRE COST
OF ALL NECESSARY SERVICING, REPAIR, OR CORRECTION. IN NO EVENT SHALL BRAND X BE
LIABLE FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES ARISING OUT OF THE USE OF OR
INABILITY TO USE THIS PRODUCT, EVEN IF BRAND X HAS BEEN ADVISED OF THE POSSIBILITY
OF SUCH DAMAGES.

INDEMNIFICATION BY YOU

You agree to indemnify, hold harmless and defend Brand X and its suppliers from and against
any claims or lawsuits, including attorney's fees, that arise or result from your use or distribution
of the Software in violation of this Agreement.




CONTROLLING LAW

1. This License shall be governed by and construed in accordance with the laws of the
Republic of Ireland and you consent to the jurisdiction and venue of the courts of the
Republic of Ireland.

2. Any dispute or controversy arising out of or relating to the Agreement or its interpretation
shall be settled exclusively and finally by arbitration. The arbitration shall be conducted in
accordance with the Rules of Conciliation and Arbitration of the International Chamber of
Commerce. The arbitration shall be conducted in Chicago, lllinois, U.S.A. before a sole
arbitrator.

3. You agree that any and all disputes, claims, and causes of action shall be resolved
individually, without resort to any form of class action.

4. |If for any reason a court of competent jurisdiction finds any provision of this License, or
portion thereof, to be unenforceable, that provision of the License shall be enforced to the
maximum extent permissible so as to effect the intent of the parties, and the remainder of this
License shall continue in full force and effect.

TERMINATION

This license will terminate automatically one year after you install the Product. You may renew
the license before or after that time by obtaining a passcode from Brand X Software or its
authorized representative.

THIS PRODUCT CONTAINS A TERMINATION ROUTINE THAT WILL PREVENT YOUR USE OF THE
PRODUCT OR OF YOUR ASSOCIATED DATA AFTER THE EXPIRATION OF THE LICENSE.

You may terminate this License at any time by destroying all copies of the Software and its
documentation. This License will terminate immediately without notice from Brand X if you fail to
comply with any provision of this License.

Upon termination, you must destroy all copies of the Software and its documentation.

The use restrictions in this License shall continue for as long as you use the Product. The
limitations of Warranties and Liability and your duty of confidentiality shall continue in force even
after any termination.

INTERPRETATION

This Agreement constitutes the complete and exclusive statement of the terms of the agreement
between you and Brand X Software. It supersedes and replaces any previous written or oral
agreements and communications relating to this software. No oral or written information or
advice given by Brand X Software, its dealers, distributors, agents or employees will create any
warranty or in any way increase the scope of the warranty provided in this agreement, and you
may not rely on any such information or advice.




